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State Law and Beyond  

Eric Budds, Deputy Executive Director, 

Municipal Association of SC  

State Law and Beyond  

• Cities and towns are governed by 

state law and court rulings 

 

• Knowing  how to find and interpret 

laws, court rulings and opinions is 

extremely helpful 
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State Law and Beyond  

 • Civics 101 

– Article 10 - U.S. Constitution  

• "The powers not delegated to the United States 

by the Constitution, nor prohibited by it to the 

States, are reserved to the States respectively, 

or to the people.“ 

 

• What does this mean - Any powers not 

explicitly given to the federal government in 

the Constitution belong to the states 

 

 

State Law and Beyond  

 • Civics 101(continued) 

 

– In South Carolina municipalities are subordinate 

units of state government 

 

– Municipalities derive their power from the state 

constitution and laws adopted by the General 

Assembly 
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State Law and Beyond  

 
• Civics 101(continued) 

 

– In 1973, the General Assembly passed 

substantial revisions to the 1895 South 

Carolina Constitution, including a new local 

government article, Article VIII 

 

– Article VIII provides  

• General law, establishes the structure, 

organization, powers, duties, functions and 

responsibilities of municipalities. Section 9 

 

 

  

 

 

 State Law and Beyond 

• Civics 101(continued) 

 

• The General Assembly must treat municipalities 

uniformly. The General Assembly may not 

enact laws for specific towns or cities. Section 

10 

 

• The General Assembly will provide procedures 

for incorporated municipalities to adopt a 

charter. (The legislature has not done this yet) 

Section 11 
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State Law and Beyond 

• Civics 101(continued) 

 

• Political subdivisions may agree to share the cost, 

responsibility and administration of various 

services and functions. Section 13 

 

– The Local Government Act of 1975, 

popularly known as the Home Rule Act, is 

the framework of laws to implement the 1973 

constitutional changes. 

 

 

 

 

State Law and Beyond 

• Civics 101(continued) 

 

– Dillon’s Rule vs. Home Rule 

 

• Dillon’s Rule - municipal powers must be 

clearly and expressly granted by state 

legislature –little if any room for interpretation 

 

• Home Rule -  Municipality may exercise 

powers not in conflict with state and federal 

law 
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State Law and Beyond 

• Civics 101(continued) 

 

– Home Rule Act provides municipalities 

with greater uniformity as well as expanded 

freedom and flexibility to control local 

affairs 

 

– SC courts have ruled municipal powers are 

to be liberally construed in favor of 

municipalities particularly in recent years 

 

 

 

State Law and Beyond 

• Civics 101(continued) 

 

– Contrary to popular belief the Home Rule 

Act does not grant municipalities autonomy 

in making laws 

 

– Municipal ordinances, resolutions or 

regulations  must be consistent with the 

federal and state constitutions and with 

general laws of South Carolina and the  

United States 
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State Law and Beyond 

• How do you ensure consistency with 

state and federal laws?  

– There are a wide array of resources 

available today to make finding and  

interpreting state law and court opinions a 

much easier task 

– These resources also make preparing 

recommendations for the mayor and council 

and writing ordinances,  policies and  new 

business practices much easier 

State Law and Beyond 

• Municipal Association of South Carolina 

Resources 

– Association web site 

• Excellent search engine 

• Easiest way to use is to enter subject or key 

word in advanced search box on upper right 

side of Association home page 

• A starred search response represents your best 

bet 

– Publications 

• Association offers 9 technical assistance 

publications and vast array of other documents 
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State Law and Beyond 

• Municipal Association of South Carolina 

– Field service operations 

– General technical assistance 

 

• http://www.masc.sc/Pages/Default.aspx 

 

http://www.masc.sc/Pages/Default.aspx
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State Law and Beyond 

• Handbook for Municipal Elected 

Officials should be your first stop 

when researching a municipal issue 

 

– User friendly guide organized into 

chapters by subject mater 

 

– Has an comprehensive index 

 

State Law and Beyond 

 

– Provides state codes citations to 

facilitate additional research 

 

– Online version updated annually 

 

– Highly recommend bookmarking site 
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State Law and Beyond 
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State Law and Beyond 

• Handbook for Municipal officials in South 

Carolina 

• http://www.masc.sc/SiteCollectionDocuments/

handbook-web.pdf 

 

 

 

 

State Law and Beyond 

• South Carolina State Code of Laws 

define municipal powers 

• Municipal powers located in Title 5 of 

SC Code of Laws 

• Easiest way to locate the code is to go to 

the South Carolina Legislature Online 

web site 

 

 

 

http://www.scstatehouse.gov/code/statmast.php 

http://www.masc.sc/SiteCollectionDocuments/handbook-web.pdf
http://www.masc.sc/SiteCollectionDocuments/handbook-web.pdf
http://www.masc.sc/SiteCollectionDocuments/handbook-web.pdf
http://www.masc.sc/SiteCollectionDocuments/handbook-web.pdf
http://www.scstatehouse.gov/code/statmast.php
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State Law and Beyond 

• Interpreting State Law 

– To comply with State law it is essential that 

you understand the requirements of the law 

 

– By statute, the Governor, members of the 

General Assembly, and other public 

officials are entitled to legal advice from the      

Attorney General’s Office 

 

 

State Law and Beyond 

• Interpreting State Law 

 

– What is an Attorney General’s opinion? 

• Is a written legal opinion responding to a 

specific legal question asked by a public 

official.  

• Provides guidance on how a court would 

likely decide the issue. 
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State Law and Beyond 
• Interpreting State Law 

 

–  Unlike a court, Attorney General opinions 

cannot decide factual disputes 

 

– An Attorney General opinion has no more 

weight than an other attorney’s opinion  

except that attorneys in the AG’s office            

specializes in interpreting state law 
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State Law and Beyond 

• How does AG’s office or courts 

generally determine the validity of a 

ordinance? 

– The analysis employed in recent cases is 

divided into three sections to determine 

whether: 

• The county or municipality had the authority to 

enact the ordinance;  

• The ordinance is preempted by State law; 

•  The ordinance conflicts with State law. 
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State Law and Beyond 

• Preemption analysis 

– "Express preemption occurs when the 

General Assembly declares in express 

terms its intention to preclude local action 

in a given area.“ 

– Implied field preemption occurs "when the 

state statutory scheme so thoroughly and 

pervasively covers the subject so as to 

occupy the field or when the subject 

mandates statewide uniformity." 

 

 

 

 

 

• http://www.scag.gov/opinions 

 

State Law and Beyond 

• Preemption analysis (continued) 

– Implied conflict preemption "occurs when 

the ordinance hinders the accomplishment 

of the statute's purpose or when the 

ordinance conflicts with the statute such 

that compliance with both impossible.“ 

– Keyword: Fireworks  interesting opinion 

 

 

 

 

 

 

 

http://www.scag.gov/opinions 

http://www.scag.gov/opinions
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State Law and Beyond 

• When facts are in dispute or the parties 

involved do not agree as to the 

interpretation of the law – law suits arise 

 

• Rulings at a circuit court level do not 

establish statewide precedent 

State Law and Beyond 

• However, when the State Court of 

Appeals or the Supreme Court issue a 

final decision the findings apply 

statewide to similar cases 

 

• Knowing how to find court rulings is       

also important to be effective in some 

municipal positions 
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State Law and Beyond 

• Access to opinions of the South 

Carolina Court of Appeals and Supreme 

Court can be found at the South 

Carolina Judicial Department website, 

http://www.judicial.state.sc.us 

 

• Select Opinion/Order tab on upper right 

hand side of site then select published 

opinions and the court where the case 

was heard 

 

 

http://www.judicial.state.sc.us/
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State Law and Beyond 

 

State Law and Beyond 

• With  today’s technology drafting 

ordinances is not as difficult a task. The  

internet allows fairly easy research 

 

• General internet search by topic will 

produce national results 

 

• National results can be helpful but you 

need to be careful 
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State Law and Beyond 

• Must consider differences in state laws 

that may invalidate use of out of state 

ordinances in SC 

 

• Best bet is to look at similar 

municipalities in South Carolina 

 

• Look to see how your peer cities are 

dealing with similar situations 

 

 

State Law and Beyond 

 

• This process used to be difficult and time 

consuming. Not any more 

 

• An easy way to do this is to access online 

municipal codes 
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State Law and Beyond 

• Accessing sample codes allows you to pick 

and choose the best parts of peer city 

ordinances and incorporate them into your 

draft ordinance 

State Law and Beyond 

• Examples of online code libraries are: 

–  Municipal Code Corporation which lists the 

codes of approximately 80 municipal and county 

clients in South Carolina 

 

– American Legal publishing which lists          the 

codes of approximately 20 municipal and county 

clients in South  Carolina  

 

 

 

http://www.municode.com/Library/SC 

http://www.amlegal.com/library/sc/in

dex.shtml 

http://www.amlegal.com/library/sc/index.shtml
http://www.municode.com/Library/SC
http://www.amlegal.com/library/sc/index.shtml
http://www.amlegal.com/library/sc/index.shtml
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State Law and Beyond 

• http://www.municode.com/Library/SC 

 

• http://www.amlegal.com/library/sc/index.sh

tml 

 

 

 

http://www.municode.com/Library/SC
http://www.amlegal.com/library/sc/index.shtml
http://www.amlegal.com/library/sc/index.shtml

